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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

AT GOHPUR, SONITPUR 

          G.R.No. – 227/2015 
          U/S.: 406/409/34 I.P.C. 
 

       S T A T E 

      -Versus- 

       1. Sri Chandra Kt. Patir 

       2. Sri Gautam Pegu 

       3. Sri Membar Patir...…accused persons. 

Present:  Smt. Pooja Sinha, AJS,  

 Sub-Divisional Judicial Magistrate (M) 

   Gohpur 
 

Advocate appearing for the State  :  Smt. Barnali Chetia 

Advocate appearing for the Accused  :  Sri C.K. Baruah 

 
Dates of recording evidence   :  05.09.2016, 20.12.2016,  

20.01.2017, 12.04.2017 

& 09.11.2017 

Date of hearing argument    :  09.03.2018      

Date of delivering Judgment   :  15.03.2018 

 

    JUDGMENT 

1. The case of the prosecution in brief is that, on 03.09.2015 members 

of TMPK (All Missing Student Union) and AASU informed that the rice and 

dal meant for flood relief was misappropriated and materials were kept 

illegally at the house of Gaonburah Membar Patir and same was being 

sold in commercial basis and therefore, police seized the bags of rice and 

dal meant for flood relief from the house of Gaonburah.  

2. In this regard, Sri Bhabendra Tayung filed an ejahar on 04.09.2015, the 

Officer-in-Charge, Gohpur Police Station registered a case as Gohpur P.S. 

Case No. 194/15 under section 406/379/34 of I.P.C. The police conducted 

investigation and thereafter submitted charge-sheet against the accused 
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persons Sri Chandra Kt Patir, Sri Gautam Pegu and Sri Membar Patir for 

trial under section 406/379/34 of I.P.C.  

3. In due course, the accused persons entered appearance. They were 

furnished with the copies as required under section 207 Cr.P.C. My 

Learned Predecessor in Office framed formal charge under sections 

406/34 of I.P.C against the accused persons. The particulars of the 

offences were read over and explained to them, to which, they pleaded 

not guilty and claimed to be tried. However, at the stage of arguments it 

revealed that charge U/S 409 of I.P.C ought to have been framed against 

the accused person Membar Patir, accordingly, formal charge was framed 

against the said accused and the particulars of the offences was read 

over and explained to which he pleaded not guilty. No further evidence 

on the added charge was recorded. 

4. In support of the case, the prosecution examined eight (8) witnesses. 

Statement U/S. 313 of Cr.P.C. of the accused persons were recorded. 

Defence plea was of total denial. Defence opted not to adduce evidence. 

5. Point for determination  :  

I. Whether the accused person Membar Patir on 03.09.2015, 

KathalKuchi, Gohpur in furtherance of common intention 

was entrusted with 10 bags of rice and 2 bags of dal being 

the agent of the government for distribution for purpose 

of providing flood relief to public and committed criminal 

breach of trust and thereby committed an offence 

punishable U/S 409/34 of I.P.C.?and 

II. Whether the accused persons on same date, time and 

place in furtherance of common intention was entrusted 

with 10 bags of rice and 2 bags of dal for distribution for 

purpose of providing flood relief to public and committed 

criminal breach of trustand thereby committed an offence 

punishable U/S 406/34 of I.P.C.? 

 

6. Discussion, Decision and Reasons thereof: - I have heard the 

learned Counsel appearing for the State. Also heard the learned Counsel 

appearing for the accused persons. Upon hearing the learned Counsel for 
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the parties and on perusal of the records, I am of the considered opinion 

to hold the following :- 

7. Point of Determination No. I & II: Both the points are taken up 

together for discussion in order to maintain the flow and 

appreciation of evidence.  

8. P.W.1 Sri Bhabendra Tayung, he is the informant of the case. He 

in his evidence in chief deposed that on 03.09.15 when he as the 

President of Missing Student Union for Lohitmukh Anchalik, alongwith 

some other members of Student’s union found Rice, Dal in illegal 

possession at the house of accused Gaonburah Membar Patir which was 

meant for flood relief. That, they informed SDO(C) and then filed an  

Ejahar at police station. That, they recovered  2 bags of Rice from the 

house of Gautam Pegu and 10 bags of Rice from the house of Gaonburah 

Membar Patir. He exhibited the ejahar as Ext.1 and identified his 

signature thereon. 

9. During his cross-examination he deposed that Membar Patir was 

entrusted with the duty for distribution of flood relief materials, however 

was unable to distribute on the same day due to bad weather.That, he 

filed the case on the basis of information received from others. 

10. P.W.2 Sri Kaliram Mili, he in his evidence in chief deposed that on 

03.09.15 he as a member of TMPK (Missing Student Union) alongwith 

some other members of Student union found Rice, Dal in illegal 

possession from the house of accused Gaonburah Membar Patir which 

was meant for flood relief. That, they alongwith AASU members informed 

SDO(C) and then filed an Ejahar at police staion. That, police seized the 

rice and dal from the house of Goanburah. He exhibited the seizure list as 

Ext.2 and identified his signature thereon. 

11. During his cross-examination he deposed that on 03.09.15 the 

flood relief materials could not be distributed due to bad weather.  

12. P.W.3 Sri Mukul Kaman, he in his evidence in chief deposed that on 

04.09.15 accused Chandra Patir, Gautam Pegu and Membar Patir illegally 

kept rice and dal in their possession by misappropriating as the rice and 

dal was meant for flood relief. That, they informed TMPK and then TMPK 

informed police and later on police seized rice and dal from the accused 
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house and then police arrested the accused persons. That, after one 

month the seized materials were distributed among the villagers. He 

exhibit Ext.3 as seizure list where 2 bags of rice were seized by police 

from Gautam Pegu and identified his signature thereon. 

13. During his cross-examination he deposed that he has no 

knowledge as to why the accused persons illegally kept rice and dal which 

was meant for flood relief. Denied that he has informed TMPK. That, 

police has inquired him only one time. That, he has no knowledge as to 

what was written in zimmanama. 

14. P.W.4 Sri Hemanta Gohain, he is the Lat Mandal, he in his evidence 

in chief deposed that he is acquainted with both the sides. That in the 

year 2015 , he was entrusted with flood relief materials for distribution  

from Gohpur Circle Office , Rice 5 quintals and 31 kgs, Dal (Pulse) 99 kgs 

200gms. That the centre for distribution was L.P.School, Kathalkuchi. 

That the relief materials were for the people of Kathalkuchi and Tinisukia 

village. That, he in turn handed over the rice and dal which was meant 

for flood relief to Gaonburah Membar Patir. That, VDP secretary was 

alongwith Gaonburah Membar Patir. That they informed P.W.4 that 

materilas were distributed. Howeve, later he came to know that relief 

materials were not distributed peoperly. The accused persons were 

misappropriated the flood relief and they falsely stated before P.W.4 that 

the flood relief materials were distributed amongst the villagers. 

15. During his cross-examination he deposed that relief materials 

were sent for people of Tinsukia, Kongbang and kathalkuchi. 

That total Rice 10 bags , dal 3 bags each containing 30 kgs and 

loose 9kg 200 gms was given for distribution.That, he has taken 

acknowledgement receipt after handing the relief materials to Gaonburah 

Membar Patir and later submitted the same to police. That, he does not 

remember the total population covered under the relief. That, he did not 

take information regarding distribution from Membar Patir, however, 

called up his son Chandra Kanta Patir. That, the head Assistant of his 

office informed him about the non distribution over phone to P.W.4. 

Denied that he has deposed falsely against the accused person. 
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16. P.W.5 Sri Maina Pegu, he in his evidence in chief deposed that in the 

year 2015 on a certain day during evening time when he went to 

Lohitmukh Centre he saw police in the house of Gaonburah Membar Patir 

and police seized rice bags which were meant for flood relief. That, he 

saw the rice bags at the place of occurrence. He exhibited the seizure list 

as Ext.3 and identified his signature thereon. 

17. During his cross examination he deposed that he put his signature 

on the seizure list at the house of Gaonburah Membar Patir. That, the 

accused told him that due to bad weather as it was raining rice could not 

be distributed amongst the public. That, he has no knowledge who has 

kept the rice at the house of Gaonburah. Public informed him that the 

said rice was kept for flood relief. That, he put his signature on a blank 

paper which was later marked as seizure list. 

18. P.W.6- Sri Bikramjit Bhuyan he in his evidence in chief deposed that 

he acquainted with both the sides. The informant Bhabendra Tayung is 

the GS of TMPK Anchalik. That, on the day of incident members Missing 

Student Union, TMPK informed that the rice meant for flood relief without 

being distributed was kept at the house of Gaonburah and he tried to sell 

it by misappropriating the same. After receiving the information they went 

to Lohitmukh and with the assistance of TMPK and general public rice and 

dal were recovered from the house of the Gaonburah and also from the 

house of person who purchased the said rice. Thereafter, they went to 

the police and handed over the rice and dal. As per the instructions of the 

police he put his signature in the seizure list which is exhibited as Ext.1 

and Ext.2. 

19. During his cross examination he deposed that Bhabendra Tayung 

and Kaliram Medhi informed him about the misappropriation of flood relief 

materials. He doesn’t remember the date of incident. He has no personal 

knowledge for what reason the rice and dal was kept at the house of 

Gaonburah. That, he has no knowledge what is written in the exhibit 

where he put his signature. That, he has no knowledge about the names 

of the persons as to who were present while the rice and dal was handed 

over to the police. Denied that he has reported falsely. That, he doesn’t 

have proper knowledge as to relief materials was for which village. 
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20. P.W.7- Sri Utpal Pegu, he in his evidence in chief deposed that he is 

acquainted with both informant and the accused persons. That, on 4.9.15 

police from Hawajan PS came to the house of Gaonburah Membar Patir 

and seized eight bags of rice and two bags of dal. That, the seized 

materials were meant for flood affected people. That, while police made 

the seizure list P.W.7 was present at the house of the Gaonburah. That, 

he put his signature in the seizure list and identified his signature 

thereon. 

21. During his cross examination he deposed that he has no knowledge 

as to how many bags of rice and dal was sent for distribution for relief 

purpose. That, on the said day it was raining incessantly and it was 

during evening hour when the incident happened. That, due to the bad 

weather the Gaonburah could not distribute the relief materials. That, he 

has no knowledge as to what was written in the seizure list.  

22.   P.W.8-Sri SI Tilak Chandra Terrang, he is the Investigating Officer, 

he in his evidence in chief deposed that on 4.9.15 he was posted at 

Hawajan OP as In charge of the Police Station. That, the Circle Officer,  

Gohpur informed him about the incident over phone. Thereafter, he made 

the G.D. entry and went to the place of occurrence. After reaching the 

place of occurrence he found members of TMPK and AASU present. That, 

on inquiry he came to know that the Gaonburah of Lohitmukh, 

KathalKuchi village was entrusted with the duty for distribution of rice and 

dal which were flood relief materials amongst the public. But the 

Gaonburah sold two bags of rice to GautamPegu and did not distribute 

the relief materials. That, two bags of rice was sold by Chandra Kt Patir 

who is the son of Gaonburah Membar Patir. Later on, on search at the 

house of Gaonburah he found eight bags of rice and two bags of dal and 

accordingly seized(rice 10 bags+dal 2 Bags=12 bags) the same and 

brought the materials to the Police station. That, he exhibited his 

signature in the seizure list Ext.2 and Ext.3. P.W.4 also prepared two 

sketch maps which are exhibited as Ext.4 and Ext.5 and identified his 

signature thereon. That, Sri Bhabendra Tayung President of Lohitmukh 

Anchalik,TMPK filed the written ejahar about the incident.After completion 

of investigation P.W.8 finding sufficient materials against the accused 
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persons and submitted Charge sheet U/S.406/379/34 of IPC. He exhibited 

the charge sheet as Ext.6 and identified his signature thereon. 

23. During his cross examination deposed that he has not recorded the 

statement of Gohpur Circle Officer. That, he did not collect information 

regarding the quantity of flood relief materials sent to be distributed at 

the village. That, during investigation from accused Chandra Kt Patir he 

found the photocopy issued by SDO(C) in the name of Gaonburah that 

531 kg of rice and dal was sent for distribution. That, as mentioned in the 

sketch map Ext.4 and Ext.5 he has not recorded the statement of the 

persons whose house is shown in the sketch map. He further stated that 

P.W.4 did not state before him that relief materials was distributed at L.P. 

School but stated that it was distributed at GP office. That, a bag of rice 

contained 50 kgs of rice and a bag of dal contained 30 kgs of rice. P.W.4 

did not state before him as to the quantity which was handed over to the 

accused. That, the seized materials were given zimma to P.W.4. That, 

P.W.2 did not state before him that he informed about the incident to 

SDO (C) and TMPK. That, he prepared the seizure list at the place of 

occurrence and it was during floods when the incident occurred. The 

relief materials were distributed in the village Noiki Tinsukia. That, he has 

not collected any report as to the number of persons who did not receive 

flood relief materials. He denied that the accused persons did not 

misappropriate dal and rice meant for relief purpose.  

24. In the light of the above testimonies and on perusal of the 

materials on record, the following facts are observed: 

I. P.W.1, P.W.2, P.W.5 and P.W.7 in their testimony has 

stated that flood relief materials were seized and due to 

bad weather (heavy rains) the said materials could not be 

distributed on the day by the Gaonburah i.e. accused 

Membar Patir it was seized . 

II. P.W.4 is a vital witness, as he was the person from whom 

the accused Membar Patir got the relief materials for 

distribution. Therefore, on perusal of his testimony it is 

found that source of his information that materials has not 
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been  distributed as reported is Head Assistant of SDO 

Civil Office. However, the said Head Assistant is not 

examined by prosecution. Further, no written document is 

adduced as a piece of evidence as to the quantity of 

materials which was entrusted to accused Membar Patir 

for distribution in three villages. Further, only on the basis 

of the phone call received he stated against the accused 

person. The P.W.4 also could not state as to the number of 

population which was to be covered and not covered by 

accused while distribution. As P.W.4 stated that some 

materials was distributed. Further , I.O. P.W.8 except for 

the seizure made could not submit any other document 

with respect to the quantity of flood reliefs materials 

which was handed over to MembarPatir,even the 

acknowledgement receipt is not forwarded . 

III. P.W.3 and P.W.6 are only eye witnesses who stated that 

they were present while seizure of rice and dal was made 

from the house of accused persons. Nothing on the point 

of misappropriation was stated. 

IV. Now, it is not clear from the evidence on record as how it 

is revealed that the two bags of rice recovered from the 

house of accused Gautam Pegu is the rice meant for relief 

purpose and it was sold to him by the accused Chandra 

Kanta Patir and his father Membar Patir. For nothing 

about any amount received for selling the same or 

anything on point of transfer of two bags of rice is proved, 

through any marking in materials seized, through any 

other document or on the basis of any eye witnesses is 

proved. 

V. Therefore, when it is not proved that any fixed time period 

was given for said distribution of relief materials , mere 

admission on the part of accused that materials so seized 

was relief material does not make him guilty under 
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alleged section, as he as an agent of the government did 

not commit breach of trust , as from the circumstances 

which reveals that due to heavy rainfall relief materials 

were not distributed on the same day. Further, the rice 

bags found in the house of accused Gautam Pegu does not 

directly imply that it was sold to him by accused, for 

nothing on record shows any transaction proved in 

between the accused. As such benefit is forwarded to the 

accused persons.  

25.  Considering the above, I hold that prosecution has failed to prove the 

guilt of the accused persons beyond all reasonable doubt  that on 

03.09.2015, KathalKuchi, Gohpur in furtherance of common 

intention accused Membar Patir entrusted with 10 bags of rice 

and 2 bags of dal being the agent of the government for 

distribution for purpose of providing flood relief to public and 

committed criminal breach of trust with the aid of other two 

accused and thereby committed the offence punishable U/S. 

409/406/34 of I.P.C. 

26.  In the result, the accused persons Sri Membar Patir, Sri Chandra  

Kt. Patir and Sri Gautam Pegu are hereby acquitted on benefit of 

doubt U/S 409/406/34 of I.P.C. and set at liberty forthwith.  

27.  Bail bonds furnished are hereby extended for a period of 6 (six) months. 

28.  The case is disposed of on contest.  

Given under my hand and seal of this court on this the  

          15thday of March, 2018 at Gohpur. 

    
 

( Pooja Sinha  ) 
      Sub-Divisional Judicial Magistrate (M) 

    Gohpur 
      Typed and corrected by me 
 
 

   ( Pooja Sinha  ) 
Sub-Divisional Judicial Magistrate (M) 

       Gohpur 
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APPENDIX 
 
 
Prosecution Witness- 
 
P.W.1- Sri Bhabendra Tayung 

P.W.2- Sri Kaliram Mili 

P.W.3- Sri Mukul Kaman 

P.W.4- Sri Hemanta Gohain 

P.W.5- Sri Maina Pegu 

P.W.6- Sri Bikramjit Bhuyan 

P.W.7- Sri Utpal Pegu 

P.W.8- Sri SI Tilak Chandra Terrang 

 
Defence Witness- 
 
Nil 
 
Prosecution Side Exhibits- 
 
Ext.1- Ejahar 
Ext.2- Seizure list (Rice and Lentil) 
Ext.3- Seizure list (Rice) 
Ext.4- Sketch map (1) 
Ext.5- Sketch map (2) 
Ext.6- Charge sheet 
 
 
Defence Side Exhibits- 
 
Nil 
 

 
  ( Pooja Sinha  ) 

                                                         Sub-Divisional Judicial Magistrate (M) 
         Gohpur 


